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“IN THE UNITED STATES COURT OF APPEALS FOR 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,844 


TRAVELERS INSURANCE COMPANY and LUIGI, INC, 
Appellants 


v. 
NOAH C. A. WALTER, Appellee, 
and 


FREDERICK E. DODGE, JR., Intervening Appellee 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FO 


R THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE DEPUTY COMMISSIONER 
NOAH C, A. WALTER 


STATEMENT OF THE ISSUE PRESENTED 

Whether the record, considered as a whole, supports the 
Deputy Commissioner's finding that the employee was entitled 
to workmen's compensation benefits for total, rather than partial, 
disability. 

STATEMENT OF THE CASE 

This is an appeal from an order of the district court sus- 
taining the Deputy Commissioner's award under the Longshoremen's 
and Harbor Workers! Compensation Act, 33 U.S.C. 901 et- seq.’ 


eee ee ee ee EE May IT, i9eb, 25 Stat. 6 
e District of Columbia by the Act of May 17, 1928, 45 Stat. 600. 


for total disability, in lieu of a prior award for a 50-percent 
partial disability. 

On August 9, 1962, Frederick E. Dodge, employed as a kitchen 
helper by Luigi, Inc.. in Washington, D.C., injured his pack while 
lifting a 100-pound tub of dough. This injury led to a work- 
men's compensation award by the Deputy Commissioner on December Ts 
1965, of benefits pased on a 50-percent permanent partial dis- 
ability. (App. 3a-62) 

Approximately 18 months after this award, claimant Dodge 
filed an application under Section 22 of the Act, 33 U.S.C. 
ge2, for a modification of the 1965 award on the ground that 


his physical condition had deteriorated and he had become totally 


disabled. The Deputy Commissioner, after holding formal hear- 


ings on this application in February and July, 1968, found that 
claimant's condition had deteriorated and that as of August 1, 
1967, he had become totally disabled. The Deputy Commissioner 


entered an appropriate award on October 1, 1968. (App. Ta-lla) 


A. The Evidence at the 1968 Hearings before the 
epu v. ommissioner 


Claimant, Frederick E. Dodge injured his pack on August 9, 
1962, while lifting a 100-pound tub of dough in the course of 
his employment for appellant, Luigi, Ine. Despite spinal 
surgery he still‘ has severe back pains. He testified ee 
to relieve the pain he sleeps on the floor (Tr. 11- 12)— and 
is taking medication prescribed by Dr. Dull (fr. 16) and Dr. 
Friedenberg (Tr. 17). He stated that he has had several episodes 
oy "TE." EETEPERSES aFe to the pages of the aduinistrative trans- 
cript, which is exhibit 1 of the record on appeal. 
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of falling and of blackout spells since his injury. And that in 
a fall sustained in October 1967, he suffered a fracture of his 


wrist (Tr. 31-35, 210, 414; Exh. No. 3, Pp. 10-144 , During the 


six months prior to the present hearings he had fallen two or 
three times because of weakness in his leg and emergency treat- 
ment was necessary (Tr. 36, 38-40; Exh. No. 3). 

He testified that his physical condition has deteriorated 
since the time of the 1965 award (Tr. 7, 28-29) and he has expe- 
rienced a weakening in his back (Tr. 11). Furthermore, while, 
in 1965, claimant was able to do things and to get around, he no 
longer can (Tr. 28-29). He now needs the aid of a cane and can 
walk only a few blocks (Tr. 7-9), which is much less than he was 
capable of walking in 1965. Also, since 1965, it has become 
necessary for him to have someone take care of his housework 
(Tr. 29), and do his shopping (Tr. 30). Also, he has lost the 
appetite he had in 1965 (Tr. 38). Claimant further testified 
that, during the "last two-and-a half year" period (prior to the 
1968 hearing), his condition had "indeed" grown "worse" (Tr. 7) 

Arthur Gue testified that he lives in the apartment below 
that of the claimant (Tr. 70) and that for the past 2 years he 
has helped claimant by making claimant's bed, mopping his floors, 
cleaning up for him, going to the store for him, and in general 
helping him do things (Tr. 71, 75). He stated that claimant no 
longer can do these things for himself. Furthermore, over the 
past two years he has continually had to assist claimant with 
more things and more often. And he does more things today for 

refers to the e © the record on appeal. 


-3- 


the claimant than he had to do even just a year ago (Tr. 74). 


Mr. Gue also testified that claimant has difficulty climbing 
stairs. He walks up the stairs very slowly, holding onto the rail 
and using his cane (Tr. 81-82). The witness stated that he has 
had to call an ambulance for claimant on six or eight occasions, 
and has also called taxicabs for him to take him to the hospital. 
(Tr. 76). 

Dr. Charles E. Edwards, a neurology specialist, testified 
that he had examined claimant on April 16, 1968, and observed 
his gait was slow, his left leg was held rigid and the right 
foot shuffled along the floor as he walked. The claimant, upon 
@ request to turn, would turn 4a little at a time rather than 
performing a sinooth turn. Dr. Edwards observed a tremor of the 
hands. Purthermore, claimant was unable to perform the usual 
test of coordination in the lower extremities. There was a com- 
plete hypesthesia (or diminution in sensation) in the left side 
of the body and absence of pain sensation over the top of the 
left foot. There was great tenderness in the lumbar paravertebral 
areas and at the sacroiliac joint areas (Tr. 64). The neurologist's 
diagnosis was that there were paravertebral muscle spasm and 
evidence of lumbar root irritation. There was also some evidence 
of cerebral changes. He further stated that claimant could not 
engage in active work and was 100% disabled (Tr. 64A). 

Dr. Hugo V. Rizzoli, a neurological surgeon, was called as 
a witness for the employer and insurance carrier. He had examined 
claimant on January 25, 1965, prior to the 1965 hearing and had 
testified at that hearing. He again examined claimant on 
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‘August 1, 1967 (Tr. 84), and on this occasion found tenderness 


‘over the lower lumbar spine, soft tissue swelling over the right 


‘sacroliac joint, muscle spasm and moderate limitation of motion 
of forward and backward bending (Tr. 85). He also found no motor 
or reflex abnormalties other than a stocking type of sensory 
loss over the entire left leg (Tr. 85). In his view, claimant's 
condition was unchanged since 1965 (Tr. 87), and he rated him as 
40% disabled (Tr. 93). Dr. Rizzoli admitted that it was con- 
ceivable that claimant's falling was caused by severe and intense 
pain (Tr. 88), and the falling and blackout spells could be 
caused by the drugs prescribed to relieve claimant's pain (Tr. 92, 
96, 97-99). He also admitted that claimant's pain was at times 
severe (Tr. 92) and that claimant could not engage in the kind 
of employment he had at the time of the injury (fr. 94). 

Dr. Maurice H. Herzmark, an orthopedic surgeon, testified 
that he had examined claimant on June 13, 1967 (Tr. 102). He 
observed that claimant walked with the aid of a cane and wears 
a steel back brace. Claimant's back was markedly flat and the 
spine tilted to the right causing the right side of the spine 
to crease (Tr. 102-3). The muscles on the left side were very 
spastic. Claimant could stand on either unsupported leg only 
with difficulty and was unable to squat all of the way. Lateral 
bending was performed guardingly and was markedly impaired. 

The straight leg raising test on the right side was markedly 

positive as was the heel-to-knee test. On the left side the 

straight leg raising test was positive at 140 degrees. And 
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(Tr. 76). 

Dr. Charles E. Edwards, a neurology specialist, testified 
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his gait was slow, his left leg was held rigid and the right 
foot shuffled along the floor as he walked. The claimant, upon 
a request to turn, would turn a little at a time rather than 
performing’ a sincoth turn. Dr. Edwards observed a tremor of the 
hands. Furthermore, claimant was unable to perform the usual 
test of coordination in the lower extremities. There was a com- 
plete hypesthesia (or diminution in sensation) in the left side 
of the body and absence of pain sensation over the top of the 
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a witness for the employer and insurance carrier. He had examined 
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testified at that hearing. He again examined claimant on 


at 


‘August 1, 1967 (Tr. 84), and on this occasion found tenderness 


‘over the lower lumbar spine, soft tissue swelling over the right 
‘sacroliac joint, muscle spasm and moderate limitation of motion 
of forward and backward bending (Tr. 85). He also found no motor 
or reflex abnormalties other than a stocking type of sensory 
loss over the entire left leg (Tr. 85). In his view, claimant's 
condition was unchanged since 1965 (Tr. 87), and he rated him as 
40% disabled (Tr. 93). Dr. Rizzoli admitted that it was con- 
ceivable that claimant's falling was caused by severe and intense 
pain (Tr. 88), and the falling and blackout spells could be 
caused by the drugs prescribed to relieve claimant's pain (Tr. 92, 
96, 97-99). He also admitted that claimant's pain was at times 
severe (Tr, 92) and that claimant could not engage in the kind 
of employment he had at the time of the injury (Tr. 94). 

Dr. Maurice H. Herzmark, an orthopedic surgeon, testified 
that he had examined claimant on June 13, 1967 (Tr. 102). He 
observed that claimant walked with the aid of a cane and wears 
a steel back brace. Claimant's back was markedly flat and the 
spine tilted to the right causing the right side of the spine 
to crease (Tr. 102-3). The muscles on the left side were very 
spastic. Claimant could stand on either unsupported leg only 
with difficulty and was unable to squat all of the way. Lateral 
bending was performed guardingly and was markedly impaired. 

The straight leg raising test on the right side was markedly 

positive as was the heel-to-knee test. On the left side ‘the 

straight leg raising test was positive at 140 degrees. And 
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the heel-to-knee test was also positive on the left. Claimant's 
knee reflexes were hyperactive while the ankle reflexes were 
sluggish (Tr. 103). And there was hypesthesia on the outer 
aspect of the left leg (Tr. 102-103). Pressure placed on the 
lower spine elicited complaints of tenderness. An x-ray, made 
by the witness, disclosed a well-healed bony graft pridging 
between L4 and Sl and that a defect in the pars interarticularis, 
noted in the x-rays taken the day pefore surgery, could still 

be seen in the later x-ray despite the graft (Tr. 104). Also 

a defect could be seen in the superior posterior spine at the 


donor site of the graft (Tr. 104-105). Dr. Herzmark stated that 


"taking into consideration the persistent pain, weakness, stiff- 


ness, spasm, irritation of the nerve roots on the left side, the 
need for persistent support such as a cane and back brace, it is 
apparent that claimant is not capable of pursuing any gainful 
occupations involving his back. [And] despite extensive surgery, 
he has not actually recovered and must be considered 100% per- 
manently disabled." (Tr. 105). 

The administrative record also includes the reports of the 
Washington Hospital Center, showing that from August 19, 1965, 
through March 9, 1968, claimant had been treated at the emergency 
room 17 times for severe pack pains and on October 27, 1967, for 
a broken wrist caused by a fall (Exh. 3). 

B. The Deputy Commissioner's Award 

As noted above, the Deputy Commissioner, after taking the 
above-described evidence into consideration, decided that claim- 


ant had become totally disabled as of August 1, 1967. On 
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October 1, 1968, the Deputy Commissioner, accordingly directed 


the judgment of workmen's compensation benefits for total disab- 
jlity, effective August 1, 1967. 


C. The Proceedings in the District Court 
The employer and insurance carrier then filed the present 


action in the district court, seeking to set aside the Deputy 
Commissioner's October 1, 1968 award of compensation benefits. 
On October 30, 1969, the district court granted the Deputy Com- 
missioner's motion for summary judgment and dismissed the action. 
The present appeal was then noted by the employer and its insur- 
ance carrier. 
STATUTES INVOLVED 

Section 22 of the Longshoremen's and Harbor Workers! Com- 

pensation Act, 33 U.S.C. 922 provides: 


Modification of awards 

Upon his own initiative, or upon the 
application of any party in interest, on 
the ground of a change in conditions or 
because of a mistake in a determination 
of fact by the deputy commissioner, the 
deputy commissioner may, at any time prior 
to one year after the date of the last 
payment of compensation, whether or not 
a compensation order has been issued, 
or at any time prior to one year after 
the rejection of a claim, review a com- 
pensation case in accordance with the 
procedure preseribed in respect of claims 
in section 919 of this title, and in 
accordance with such section issue a new 
compensation order which may terminate, 
continue, reinstate, increase, or decrease 
such compensation, or award compensation. 


ARGUMENT 
I 


THE DEPUTY COMMISSIONER'S AWARD FOR A 
CHANGE IN CLAIMANT'S CONDITION, RESULT- 
ING IN TOTAL DISABILITY, IS SUPPORTED BY 
SUBSTANTIAL AND ABUNDANT EVIDENCE 


A. Statutory Requirement for a Modification of an Award 


Section 22 of the Longshoremen's and Harbor Workers! Com- 
pensation Act, 32 U.S.C. 922 provides that the deputy commissioner 
can modify an award, previously granted, when it is established 
that there has been a change 4n the claimant's condition since 
the prior hearing. There can be no room for doubting that this 
includes a change in the physical condition of the claimant. 
Burley Welding Works v. Lawson, 141 F. 2d 964 (C.A. 5, 1944). 
This finding of a change of condition "may be made upon any pro- 
pative evidence a deputy commissioner might avail himself of 
in determining an original award of compensation under 33 U.S.C. 
919(d)". Bethlehem Shipbuilding Corp. v. Cardillo, 102 F, ed 
299 (C.A. 1, 1939), certiorari denied, 307 U.S. 645. 

in strict compliance with the requirements of Section 22, 
the deputy commissioner held formal hearings on the issue of 
whether claimant had suffered a change in his physical con- 
dition and was thus entitled to a new award for total disability 
as contemplated by the Act. And, on the evidence submitted at 
these hearings, the deputy commissioner specifically found that 
claimant's condition had changed since the prior hearings. 

(App. 72), and that as of August 1, 1967, he had pecome: entitled 


to an award of workmen's compensation penefits for total disability. 


Soe 


B. Scope of Review 
Appellants properly retognized, that an award of benefits 


under the Longshoremen's and. Harbor Workers! Compensation Act 
must be sustained, when challenged in court, unless it is 
"unsupported by substantial evidence on the record * * *'as a 
whole." O'Leary v. Brown-Pacific-Maxon, Inc. [340 U.S. 504] 
at 508." O'Keeffe v. Smith, Hinchman & Grylls Assoc., 380 U.S. 
359, 362 (1965). Stated another way, "the Deputy Commissioner 
alone is charged with the duty of initially selecting the inference 
which seems most reasonable and his choice, if otherwise sus- 
tainable, may not be disturbed by a reviewing court. * * *Even 
if such an inference be considered more legal than factual in 
nature, the reviewing court's function is exhausted when it 
becomes evident that the Deputy Commissioner's choice has sub- 
stantial roots in the evidence and is not forbidden by the law" 
Cardillo v. Liberty Mutual Ins. Co., 330 U.S. 469, 478 (1947). 
And, it is thoroughly settled that this is true even if the court 
would have reached an opposite result had it’ been the trier of 
facts, or believes that the inference chosen by the Deputy Com- 
missioner’/ was factually questionable, Ibid. This standard 
applies with full force to determinations as to whether there 
has been a change in condition justifying a new or enlarged award. 
Banks v. Chicago Grain Trimmers, 390 U.S 459 (1968). 

nder the Act, Congress has conferred upon e deputy com- 
missioner. . . .full power and authority to hear and determine 


all questions" concerning the availability and extent of com- 
pensation benefits. Section 19(a), 33 U.S.C. 919(a). 


-9- 


Cc. Substantial Evidence Supports the Award 


There is, of course, abundant and substantial evidénce in 
the administrative record supporting the Deputy Commissioner's 
finding that as of August 1, 1967, claimant was totally disabled. 
We have outlined some of that evidence in the "Statement of the 
case." ‘We note here again that both a neurologist and an ortho- 
pedist testified that claimant was "100%" or totally disabled. 
And there were 17 hospital reports showing that claimant had had 
to receive emergency treatment for his pain. In addition, the 
claimant testified as to the worsening of his condition and his 
inability to work since 1965. Furthermore, the evidence estab- 
lished that claimant was unable to take care of his own apart- 
mote and required another to do the housework. 


In testifying as to the worsening of his condition since 


1965, the record shows that claimant has undergone a weakening 


of his back (Tr. 11) and that his pain has become more severe 
(fr. 7, 28-29). He also pointed out that he can no longer take 
care of his apartment, but has a neighbor take care of it for him 
(Tr. 29-30). Also, he cannot walk as far as he could in 1965 (Tr. 
7-9), and since that time he no longer has an appetite (tr. 38). 

All of this testimony was fully corroborated by claimant's 
neighbor who stated that he mops claimant's floors, makes his 
bed, sweeps his floors ana does his shopping pecause claimant 
cannot do these things himself (Tr. 71, 75). And further, for 
the past two year period pefore 1968, he has had to increasingly 
do more for the claimant (tr. 74). 
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Appellants can derive no comfort from the testimony of 
their witness, Dr. Hugo V. Rizzoli, who testified that there 
was no change in claimant's condition. Certainly, the Geonty, 
commissioner was not bound by this doctor's opinion in the face 
of the overwhelming evidence in the record supporting a finding 
of total disability. Sentilles v. Inter-Caribbean Shipping Corp, 
361 U.S. 107; John W. McGrath Corp. v. Hughes, 289 F. 2d 403 
(C.A. 2, 1961); Southern Stevedore Co. v. Voris, 218 F. 2d 250 
(C.A. 5, 1955); Todd Shipyards Corp. v. Donovan, 300 F. 2d TAL 
(C.A. 5, 1962). 

CONCLUSION 


For the foregoing reasons, it is respectfully submitted 


that the judgment of the district court sustaining the award 


of benefits be affirmed. 
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United States Attorney, 
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